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TRAVERSE TD 3PIKF TOR THE APPELLEE 

T; e appellee, on petitior frc in Steven Kimelman, Assistant fid ted 
ut*tes Attorney, requested, «id wss (ranted nr; extension of time to file 
it’s 3rief and Appendix on June 1L, 197 ) 4 . 

Iri reply, tie t\s. istar.t Urited States Attorney or. Pipe 3 , of 
his 3rief of Aprelli*e, states: 

"In his papers filed in support of ) if. n tition below. 

Appellant desperately attempt to explain away each ©f 

I is mai riar arrests and convictions. Ap ellant urges 
without any supportinf evidei.ee, in osseuWthat (i) 
ther- arc misstatomeutf in lis juvenile rHTrdj and (ii) 
incer-ect dispositions at to certain other srrests a .d 
convictions. 

In addition on Ps< e h, Footnote, the Assistant baited States 
Attorney states: 

^'In n.Jeiti on . .upust 1) , 1972, arreliant led 1 uilty 
robbery I and wat sentenced to p term of 15 yerrs*#" 

II is is completely an erroneous statement and cannot be supported 
by the record, and tl is Court si culd express to the Assist-nt lifted Strtes 

Attorney, the views held in the trited State c vs. C tt (GA 7, 12/5/73), wl errin 
tl e Court stated: 




"••••Cf course, evry lack cf professionalism will 
not require reversal. But the combination cf factors 
presented by this record dertr.'.ds more than adverse 
comment. First, the nisrepr*se intic h was net made 
by an attorney for a private party but by the Essist¬ 
ar, t *nited States attorney.., n 

The appellant is not desperately sttem tine to eclair, away e-ch 
ex his prior ct nvictians, he has merely been attempting to disprove a neg¬ 
ative, that has been created for 11m by the Probati* n Department; of the 
Sentencing Court, and the tiles cf the Federal 'ureau of Investifatiun, 
that neither the Court, ..or the Assistant United States Attorney can 
. ruti.fully sc/ th'.t t: cy did ut t rely an the inform—tie n contained therein 
in. the- imposition of the sentence. 

The Aseitr-t ltd ted States Attorney, again cn Fage 5, of his 
Brief for the Appellee states erroneously* 

"Finally, appellant and his attorney Ira London, Esq. 
were given a. copy of the prc#sentence repart.» 









The presentence report mifht havr been fiver, tc this Appellant's 
attorney, hr. London, but the quoted record thut tie Asiistar.t t'vited states 
..ttorney selectee, shews tivt any dialogue concerning the pre-sentence re¬ 
port transpired between the Court and the appellant's attorney, and tie 
Appellant cculd not verv well answer the Court vi er. ]e did nr, o see the re- 
ptrt personally. Further, it is the obligation cf the defendant's et.tor- 
aej to a11ccute, and tc advise tic defendant in circumstances where the 
•.roper interpretation cf the law is so important. The appellant was net 
made aware, by eitler the Court, cr hit counsel th -t he hrd the tr ertunitv 

to refute any erroneous information contained an the pre-rente;«ce invest- 
iyrticn re’ert. 

-^1 ./} ol e ussistfxt Lr.itrd dt'tee * iter*,cy, Pape 6, of the 
Brief for Appellee, states! 


"j t is .Jell csLablished in this Circuit, however, +1 at an 
evidentiary he-.ring is not recuired every time a defendant 
alleges tie ft lsity of statements contei.i-.ee in i is r.ro- 
sentei ce l e’jcrt." 






il.e Appellant is not canter-ding that it is neceseo.ry tc conduct 
ai* Evidentiary Hearing everytime that a petitioner makes allegations of 
i: "roper pre-sente: ce information, however, in the instant case, as in 
: '-vrkc , 33Ji U.S. 736, 92 I.Ed. 1690, 68 S. Ct. 12#: 

". thic prisoner was sent^ ;.ced cm the basic of assumptions 

concerning his criminal record which were materially untrue." 

Id., at 7iil, 92 L. Ed., at 1693. 

Once a petitioner raises ths Constitutional invalidity of prior 
illegally, a,id unsound presentence information, it becomes the burden of 
the Government to prove the absence of any Constitutional Defect rr waiver 
of rights- Mf-itcrl States vs. Dus’ one . 1:35 F. 2d 187, 19C (2nd Cir. 197C). 

Ia ti;e 1 -lied bto-tes vs. falcoln , (2nd ^-ir. 1970), 1432 F. 2d 
509, defendant claimed in his } 2255 notion that he was sentenced at. the 
basis of erroneous information and that the sentencing: judge erred in 
refusing to hear certain evidence aimed at mitigating sentence. This Cir¬ 
cuit remanded for resentencing and stated: 





*The restilts ©f the procedural irregularity is that the 
sentence rests ca n foundation of coi-fusion, misinformati- n 
-na i[norance of facts vitally material t-: nitifatlas. If 
justice is tc be done, a sentencing judge th uld know all 
the material frets, The information which was curtailed 
and received tad considered. fwi." administration of justice 
demands that the sentencing judge will ;:et r.ct u. surmise, 
misinformation and suspicion but will impose sentence with 
insight r r:d understanding. Ferric vs. T rited States'. 382 
U.S. 162, 166, 66 S.ct. 3#, 15 h.^. 2d FI-0 (lp6-l)." 


It becomes ivcreaeinply clear that the better policy for the 
Oo’^rt to follow’ is to disclose the entire pre-sentence report tojetFur 
with any memorai da upon which it intends to btsf it's sentence, r r.d tc 
nake certain thr.t a defendant is aware tint tie convictions urion which 
the sentence is imrcEed, are valid, by a thorough interrogation of the 
defendant (sot his attorney). The ^ourt has often alluded to audi alteram 
Partem as aw ancient and revered principle «f justice. If such a principle 
is tc be given meaning , tl en defendants w) o faced sentence should not be 
piqued with unknown accusers. If meo;dng is tc be given tc the right 
of the accused to be confronted by his accysjrsra then this ri; ht must be 
present and preserved in all stages of criminal proce*dings. 






P& do otherwise wuld be to da vjclence tr tudj alteram partem , and. tarnish 
tie "appearance of justice". 

^KiJiiiro IE, the appellant HIAY3 that this Court, remand for re¬ 
sentencing with a Constitutionally valid pre-s cut slicing investigation 
report prepaied, one devoid of abstracts, and conclusntcry allegations. 
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I, the uadersifned, hereby certify that I have this date mailed 
four (li) copies of the attached Traverse to the Clerk of the Court, Ini ted 
States Court of Appeals for the Second Circuit, and one (l) copy to the 
baited States Attorney, David C, Tracer, Eastern District of hew fork, 
hew York, New York, by mailing them in the l*dted States Mails, Certified 
Mail-Return. Receipt requested, on this the v day of July, 197b. 
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